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Is Alimony a Pension 
or is There a Duty to Mitigate?
by James A. Farber and Paris P. Eliades

E
veryone remembers the widespread devastation

caused by Super Storm Sandy in 2012. Thou-

sands of homes were without electricity. Mas-

sive trees were uprooted and scattered like

toothpicks on a table. Miles of roads were ren-

dered inaccessible. Homes were damaged or

destroyed. Gasoline was in short supply. In areas flooded by

the storm, insurance carriers, unable to reach their insureds,

notified the public at large to proactively remove the first four

feet of sheetrock to avoid the potential spread of black mold.

In short, insurers were advising their insureds to mitigate their

losses by taking steps to prevent the growth of mold spores,

thereby decreasing their financial exposure.

The duty to mitigate is founded on logic and common-

sense. Principles of equity spring to mind. It is well settled

that injured parties have a duty to take reasonable steps to

mitigate damages.1 “If the victim of a breach can protect him-

self from its consequences he must do so. He has a duty to

mitigate damages....This is a duty, a kind of altruistic duty,

towards one’s contractual partner, the more altruistic that it is

directed to a partner in the wrong. But it is a duty without

cost, since the victim of the breach is never worse off for hav-

ing mitigated. Rather it is a duty that recognizes that contrac-

tual duties are onerous enough that they should not be need-

lessly exacerbated.”2

In a 1978 Chancery Division case, Turner v. Turner, a trial

court gave life to the concept of rehabilitative alimony, later

codified in N.J.S.A. 2A:34-23.3 In crafting the argument in sup-

port of the necessity for this form of alimony, the Turner court

noted that “[a]limony should not, as one court said, permit ‘a

wife capable of work to sit in idleness.’”4 As another court said,

“they (women) are no longer per se entitled to a perpetual

state of assured income or, as some would characterize it,

assured indolence.”5 The Turner case heralded “a new philoso-

phy, which is that a divorced woman, when able, should be

required to mitigate the burden of her former husband to pay

alimony by utilizing her own financial means or her earning

potential or both.”6

The duty to mitigate has long been a guiding beacon of

equity. In a departure from prior, longstanding case law, the
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New Jersey Supreme Court held that as a

matter of basic fairness, landlords have a

duty to mitigate damages when they

seek to recover rents due from a default-

ing tenant.7 The duty to mitigate justifi-

ably permeates all areas of the law.

Unless the facts establish otherwise, an

obligee should be “expected to engage

in gainful employment, commensurate

with…her education, skills, training and

ability to work in accordance with the

common law duty to mitigate dam-

ages.”8 Stated broadly by Justice Daniel

O’Hern in a dissenting opinion involv-

ing a wrongful death action, “every per-

son has a duty to mitigate damages.”9

For all the obvious reasons, logic and

fairness dictate that the duty to mitigate

must be applied and considered in every

alimony analysis. As the Appellate Divi-

sion noted in 1955:

it may be that her continued employment

benefits the husband monetarily, but as

was observed in the O’Neill case, this also

benefits the wife in more ways than one,

and also benefits society. Self-support,

whether of men or women, is to be encour-

aged. While the most important factors in

estimating support are monetary, there

are others less tangible and which must

not be lost sight of, including the interest

of the state and society in matrimonial lit-

igation.10

A non-breaching party’s right to com-

pensatory damages is not absolute, and

neither is the entitlement to alimony.

Indeed, a party seeking damages for

breach of contract has a duty to mitigate

its losses.11 In the context of a lease

agreement, “[a] landlord has a duty to

mitigate damages where [it] seeks to

recover rents due from a defaulting ten-

ant.”12 To recover damages, the landlord

must further prove it used “reasonable

diligence in attempting to re-let the

premises.”13

The same equitable principles should

be applied when alimony is first estab-

lished, and again when later reviewed.

Courts have posited that alimony

should be viewed as a financial matter.

In Mani v. Mani,14 Justice Virginia Long

reviewed the history of alimony back to

English common law, writing: “Indeed,

many distinct explanations have been

advanced for alimony. They include its

characterization as damages for breach

of the marriage contract.”

But Mani was clear that New Jersey

has not adopted that approach.

New Jersey cases have long expressed

the view that alimony is neither a pun-

ishment for the payor nor a reward for

the payee.15 Rather, it is an economic

right that arises out of the marital rela-

tionship and provides the dependent

spouse with “a level of support and stan-

dard of living generally commensurate

with the quality of economic life that

existed during the marriage.”16

Unfortunately, practitioners have

become accustomed to thinking of ‘mit-

igation’ as limited to damages. The defi-

nition of ‘mitigate’ is, however, much

broader. Merriam Webster defines the

word as follows: “To cause to become less

harsh or hostile: mollify; To make less

severe or painful: alleviate; Extenuate.”

To determine whether a payee spouse

has an obligation under the law to miti-

gate, one must first look to the alimony

statute. The Alimony Reform Act, effec-

tive in Sept. 2014, even more so than the

predecessor enactments, is replete with

language implying that the recipient of

alimony is charged with both an initial,

and an ongoing, duty to mitigate.

The factors to be considered in an ini-

tial award of alimony, none of which are

to “be elevated in importance over any

other factor” without specific findings,

drill the message. They include:

The actual need and ability of the parties to

pay.

(4) the standard of living established in

the marriage or civil union and the like-

lihood that each party can maintain a

reasonably comparable standard of liv-

ing, with neither party having a greater

entitlement to that standard of living

than the other.

(5) the earning capacities, educational

needs, vocational skills and employa-

bility of the parties.

(8) The time and expense necessary to

acquire sufficient education or training

to enable the party seeking mainte-

nance to find appropriate employment,

the availability of the training and

employment, and the opportunity for

future acquisitions of capital assets

and income.

(emphasis added).17

At the risk of redundancy, the statute

emphasizes, the goal of a post-divorce

lifestyle for both parties comparable to

the marital lifestyle, the earning capaci-

ty and employability of the supported

spouse as well as the supporting spouse,

what it will entail for the payee to

achieve “appropriate employment,” and

the obligee’s opportunity to acquire

income prospectively. While the ability

of the ‘parties’ to pay has, in practice,

been narrowly construed to apply only

to the obligor, is it not necessary and

appropriate to consider the obligee’s

ability to pay for his or her own needs?

Further sealing the statutory duty to

mitigate is the recognition that the duty

may be tempered. The supported

spouse’s age is a factor presumptively to

be given equal weight. It is readily

acknowledged that older divorcing

dependent spouses may have difficulties

reentering the workforce due to their

own physical limitations and the natu-

ral biases of employers. By the same

token, it is equally true that aging oblig-

ors may suffer the loss of their long-term

employment under the guise of work-

force reduction, only to be unable to

replicate their previous income. Similar-

ly, physical and mental health con-

straints may limit full-time gainful

employment. Parental responsibilities
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may also qualify a payee’s ability to be

employed in a job requiring travel or

overtime, or depending upon a

child(ren)’s age or special needs, even a

standard nine-to-five position.

All the factors play a part in the ulti-

mate calculus, but it cannot be gainsaid

that the statute mandates the supported

spouse, in the same manner as the sup-

porting spouse, to continually strive for

an independent income consistent with

his or her abilities, education, training

and experience.

The seminal case on support modifi-

cation is Lepis v. Lepis.18 The Court

instructed: “A closer look should also be

taken at the supported spouse’s ability

to contribute to his or her own mainte-

nance, both at the time of the original

judgment and on applications for modifi-

cation.” (Emphasis added).

Earlier in the decision, Justice Morris

Pashman wrote, “Alimony is only the

present obligation of former spouses.”19

In the 1999 Supreme Court case of Miller

v. Miller, the Court labeled the obligation

“the duties of former spouses.” The

authors believe it therefore follows that

an imputed income imposed in a final

judgment 10 years ago should not be

viewed statically. The duty to use rea-

sonable diligence to contribute to one’s

needs does not end upon the entry of

the final judgment. To the contrary, it

continues unabated so long as the corre-

sponding alimony obligation remains.

When a supported spouse has not

returned to the workforce, assuming

there were no intervening physical or

mental disabilities, and a modification

application has been filed, to balance

the equities, the imputed income should

be viewed against other objective data.

For instance, in a post-judgment appli-

cation where an income at the 25 per-

cent range for a given field was imputed

previously, assuming the facts warrant,

that income should be later considered

at the 50 percent range or more under

the New Jersey Department of Labor and

Wage Occupational Statistics, as the sep-

arated spouse would have had the

opportunity to increase earnings over

that 10-year period. There should be no

reward to the payee for remaining idle.

In Shifman v. Shifman,20 the court

wrote, “[T]he basic premise of an award

of rehabilitative alimony is an expecta-

tion that the supported spouse will be

able to obtain employment or more

lucrative employment at some future

date.” (emphasis added). And Wass v.

Wass21 held, “[n]evertheless, the ulti-

mate purpose of rehabilitative alimony,

whether the subject of a voluntary

agreement or otherwise, is to help pro-

duce a self-sufficient individual, benefit-

ting not only the recipient of alimony,

but the person paying the alimony.”

(emphasis added).

The authors ask, should these worthy

goals be limited only to cases involving

rehabilitative alimony? Is it not a ‘reward

for the payee’ to require otherwise?

Returning to the statutory language,

N.J.S.A. 2A:34-23(c) addresses the factors

to be mulled by the court if it is to con-

sider a term of alimony longer than the

length of the marriage. Again, the court

must wrestle with issues of age (factor

1), “chronic illness or unusual health

circumstance” (factor 3), and “[t]he

impact of the marriage or civil union on

either party’s ability to become self-sup-

porting, including but not limited to

either party’s responsibility as primary

caretaker of a child” (factor 6).22

This same vein concludes subsection

c, which reads: “In determining the

length of the term, the court shall con-

sider the length of time it would reasonably

take for the recipient to improve his or her

earning capacity to a level where limited

duration alimony is no longer appropriate.”

(emphasis added).23

Turner, supra, dealt with rehabilitative

alimony and subsection c tracked the

mitigation imperative in limited dura-

tion alimony cases. Juxtaposed with Jus-

tice Pashman’s language in Lepis, supra,

the logical inference imposes an equal

duty on the recipient of open durational

alimony both at the entry of the divorce

judgment and prospectively when sub-

stantial changes warrant modification.

Subsection d legislates rehabilitative

alimony and reads:

rehabilitative alimony shall be awarded

based upon a plan in which the payee

shows the scope of rehabilitation, the steps

to be taken, and the time frame, including

a period of employment during which

rehabilitation will occur. an award of reha-

bilitative alimony may be modified either

upon changed circumstances, or upon the

nonoccurrence of circumstances that the

court found would occur at the time of the

rehabilitative award.

this section is not intended to pre-

clude a court from modifying alimony

awards based upon the law. (emphasis

added).24

Rehabilitative alimony is the easiest

of the forms of alimony in which to

decipher a clear expectation that the

alimony recipient will become inde-

pendent through the fruits of his or her

own labors.

Other sections of the statute continue

the theme, including an application to

terminate alimony due to retirement

and an application to modify. In an

application to terminate alimony upon

retirement, the court must consider the

“income, both earned and unearned, of

the parties” (emphasis added).25 As for

the reasonableness of a prospective or

actual retirement, the court shall weigh,

“[t]he obligee’s level of financial independ-

ence and the financial impact of the

obligor’s retirement upon the obligee.”

(emphasis added).26 The retirement pro-

visions in section j of the statute refer-

ence alimony, generally, and are not

limited to rehabilitative or limited term

alimony obligations; the corollary is

they apply equally to open durational

alimony.

28 NEW JERSEY LAWYER | FEBRUARY 2018 NJSBA.COM

Feb 2018.qxp_February 2018_NJL  1/23/18  10:57 AM  Page 28



For the modification of alimony by a

non-self-employed party the factors to

be balanced include “the obligee’s reason-

able efforts to obtain employment in view of

[the] circumstances and existing opportuni-

ties;” “[t]he impact of the parties’ health on

their ability to obtain employment;” and

“the reasons for the change in either

party’s financial circumstances since the

date from which modification is sought,

including, but not limited to, assess-

ment of the extent to which either

party’s financial circumstances at the

time of the application are attributable

to enhanced earnings or financial bene-

fits received from any source since the

date of the order.”27

Family law attorneys need no encour-

agement to argue that the adversary

spouse, whether the supporting spouse

or the supported spouse, should be

imputed a reasonable quantum of

income, based on the party’s level of

education, experience and skills. Push

back may include a recitation of the

types of circumstances identified earli-

er—age, mental or physical impedi-

ments, child-rearing responsibilities or

absence from the job market. Notwith-

standing those arguments against impu-

tation, New Jersey law presumptively

expects each spouse to be gainfully

employed to that party’s capacity at all

times alimony is in play. The Appellate

Division wrote, in Golian v. Golian,28

“[I]ncome may be imputed to a party

who is voluntarily unemployed or

underemployed.”29 Imputation is just

another way of asserting a payee’s duty

to mitigate. If a payor has the obligation

to not be unemployed or underem-

ployed, then the payee bears a comple-

mentary duty to not be unemployed or

underemployed—a duty to mitigate the

amount the ex-spouse must pay in

alimony.

“Although plaintiff [supported

spouse] has been absent from the work-

force for many years, she retains the obli-

gation to contribute to her support. Both

when setting child support and in reach-

ing a proper alimony award, a judge

must examine not only each party’s

income, but also his or her earning abil-

ity.”30 (emphasis added).

The obligation of the supporting

spouse does not end upon the initial

award. If the alimony award leaves both

parties short of the marital lifestyle, a

ubiquitous happenstance, and if the

payor receives a significant income

bump, he or she could well be called

upon to pay greater alimony on a modi-

fication application, provided the sup-

ported spouse will not then rise to a

level exceeding the marital lifestyle or
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the payor’s current lifestyle. The con-

comitant inference compels a down-

ward alimony modification where the

payee spouse obtains a significant

increase in income.

Modification is not, however, limited

to cases where one of the spouses fortu-

itously is paid enhanced monies.

“Capacity to earn is determinative.”31

Consequently, if either ex-spouse has an

opportunity to earn more money, all

else remaining equal (e.g., the opportu-

nity does not arrive with substantial

travel out of the area where children are

involved, or require more dangerous

work tasks, or entail exponentially

greater work hours beyond full-time

hours, etc.), then the party has a fiduci-

ary-type duty to the other spouse to

accept the higher pay, and share some of

the fruits.

From a review of the alimony statute

and case law paired with equitable con-

siderations, a supported spouse has

equivalent obligations or duties

imposed upon supporting spouses. The

payee has a duty to obtain, where age,

health and childcare responsibilities do

not interfere, full-time employment

consistent with education, experience

and skills so alimony being received

might be reduced or even eliminated. It

is an ongoing duty, similar to duties

imposed on payors by law. That is not to

say there should, or will, be a dollar-for-

dollar offset in alimony based on the

obligee’s new or enhanced income, but

both parties should reap the benefits of

each party’s income achievements with

a goal being a post-divorce lifestyle com-

parable to the marital lifestyle for both

and the ultimate goal being financial

independence. �
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